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Arising out of Order-in-Original: AS PER ORDER Date: AS PER ORDER Issued by:
Additional Commissioner, Central Excise, Din: Kalol, A'bad-111.
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Name & Address of the Appellant & Respondent

M/s. Shantam Pharmaceuticals Pvt. Ltd.

~ ~ ~ 3ftfrc;r ~ "ff~~ cp«fT t c'IT cffi ~~ ~ ~ ~~~~
~ ~ x=ra=r=r~ cpJ" 3ftfrc;r m gteru 3ma ygda aaI & I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

rdal nl yr)err 3ml)a :
Revision application to Government of India :
(4) 4a 3qrzcn 3rf@fu, 1994 #t ear 3if Rh4 sag g mcii # a i
~ .'cTRT cITT Uu-e or uga a siafa qrteru 3a 'sra ra, ad T0I,
feta +in=a, ura f@am, atft ifa, Rtaa tu a, ir mf, { fact : 110001 cITT

at wf a1Reg I

(i) · · A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) afe mt al ef mrh ii a ha er cf'il-<'&11 x"i fclJm 'l-!0-sllll'< ?:IT 3-Rl cfilx'&l-i
if m fclJm 'l-!o-s1i11x --B ~ 'l-!o-sii11x <1 l=Jlc1 ~ ~ ~ -i:rrt if, m fclJm 'l-!0-s1111x m~ if
~ cffi fclJm cf'ilx'&l-i if ?:IT fclJm ors4r atm alufhr g$ &t I

(ii) . In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(a) ra are fa#z u qa .Ruffa l=Jlc1 tix m ma fa[for # war zye
~ l=Jlc1 tix '3tll Ia znan #R #miita are fa@11 II ror B All1Rl ct
r
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the ·manufacture of the goods which are exported to any
country or territory outside India.

(11) ff rca ar qrar Rag fa ma a as (au zu ·er ) frn:rm fcpm ~
lTic1 "ITT!

(C) In C?ase of goods exported outside India export to Nepal or Bhutan, without payment of
duty. .--~· ·;:t;;~
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ea aiR sna #l nlaa grc # ya # fz it sq@t Rs r #t r{ & ail
ha sat Git g err vi fm gf 3gr, r€a r aft at Tu R IT
me; ll fa tfe,fm (i.2) 1998 tTRT 109 mxT~~ Tf1Z m I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed unde-Sec.109 of the Finance (No.2) Act,

1998.

(1) #ta snr«a ran (r4t) Rm1a#t, 2oo1 #'Ru 9 cf> 3Wm FclAfcfcc: w:f"'5f ~
~-a # at 4Reif , 4fa am2 a hf 3mar hfa feta cfR "l-jffl cf; ~ ~-~ ~
3fl am?gt t a-at ufai en fr an4a fan art al&g1 Gr# er al <. T
gsgftf siafa en 3s-z # fe#ff t uar # qd mer €tr-s rar #l fa
ft et# a@g IThe above applicaUon shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of.
the 010 and Order-In-Appeal. It should also be accomi:anied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944,. under

Major Head of Account.

(2) RRau 3ma4a a mer st ica za ya arq qa zu sq m st at wa 2oo/­
m 'l_fffiR at Gr; 3#h sii visaa ya Garg a ens st cTT 1000 /- cBT ffi 'l_fffiR cBT
i O
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees .One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

(«) a4ta 3qrzrca 3rf@fr, 1944 c#r 'cfRT 35- uo~/35-~ cfi 3@T@:­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

flat zgcn,a aqla zycen vi tar 3r41Rt +arznf@era fa rite­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

0
(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad: 380 016.

(2) aft snaa zyca (sr@) Ra«raft, 2001 cBT 'cTRf 6 cf> 3Wffi w:f"'5f ~--~-3 # A~
fag arr 3r44ha +nnf@eraswi al n{ 37ft a fag sr@ta Rag nTg m # a fezit ufd
Gi sen zca # mi, an # 1=fflT 3TR c1'TfllT 1TlIT ~ ~ 5 m m ~ cpl=f t cffit
~ 1000 /-m~ mTfr I i sn zyca #t in, ans #t 1=fflT 3TR c1'TfllT 1TlIT ~
~ 5 m m 50 eta am zt al sq, 500o /- ffi ~ 6l'lf I \Jf"ITT ~~ c#r 'l=fflT,
~ c#r 1=fflT 3TR c1'TfllT 1'fm'~~ 50 m at Ura snt ? asi nT; 10000 / - -qfm
heft etf I c#r m xil51llcb xRrlx-clx cf> .,r:r "ff ~"<511Fcbct ~ ~ m "f)'Cf # ~'cf c#r 'Gin) 1 ~
~ ~m cf> fcR:fr "iWRf xiic!GI Plc!1 IR"5I' cf> ~ c#r ~ cpf m

(cfi) ~ cf> ,w:rc;f Rt zca, it sq1a zca g hara ar4la =mztf@raw
(free) pl uf?a 2fa 4)fear, sisal« # 3it--2o, q #ea gRua am9tug, auf Tr,
3ll5l-Jc\lcill c;-380016.

The appeal to the Appellate Tribunal shall be fled in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/­
where amount of duty / penalty / demand I refund is upto !: Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favou- of Asstt. Registar of a branch of any
nominate public sector bank- of the place where the bencfi of any nominate public sector bank of
the place where ·the bench of the Tribunal is situated
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(3) zufa za am?r i as{ a om?ii atrr eh a at rat gs sitar fg #h ar gar vgT
~ it ·fclmr "GlAT ~ ~ ci22:f c5 ha gg 9 f far ud rf ffi c5 fu-cr "l!m~~ 3~
~~al ga 3rft qr flu war al vs 3ma fut mar & I

(4) -qr4tau zyca at@,Ru 1970 zrm pig)hf@er #t~-1 cf> 3lWIB~ fcITT: ~
sq= 3m4a ur mat zuenfonR fufu qferr # 3imT i r@ta # a uR R
xti.6.50 W ciJT nr1tau zyca fea am shat af I

In case of the order covers a number of order-in-Orig·nal, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

0

One copy of application or 0.1.0. as the case may be, 3nd the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) z sit fflfmr l=f11=@f at frirua at fmii# 3TI'< 1ft tZTA~ fcplJ-r \Y[Jfil %
\JJT vita zca, tr snla zca vi hara 3rfl#tu znnrf@raw (ruff@fr) frn:r:r, 1982 "tf
Rf@a &
Attention in invited to the rules covering these and othe- related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) 4far area, he&hr z5vu area vi auras 3rd4rzr If@aw (#tvaa) hf 3r4hi hmwri
#4hr35u era 3ff@)ferro, r&yy Rtnr 3wn ah 3iala far(iczn-2) 3#f@0ferzra 2(sy

iz, 29) feiia : .o.268y sit R6 faRa 3if@fun, €&&y Rtmt 3 h 3iaif hara at aftart
a, aua# a{ q4-fr 5aaa3rfarf ?&, qrafzamra 3iawa arm RR st art
3)f@r2r ufraat suaa 3gf@act
a4hr35=ul eraviaah3iaan fr av era " ifur gr@a&

{il emu 11 tr cli" ~~~
(ii) ~ am clTT m ~ .Tffic=f "{ITT)"

(iii) ~ am fc:lllJ-llcli;>il cli" fc:l<m 6 cli" iair 2zr va#

__. 3m7itarf zrz fnsz err h uana fa#r (i. 2) 31f@1f1#, 2014 m 37warq f@43rd4trmf@part h
"frnB.=r~'f~ 3-@T 1Jtf :w:frc;r cm-Bq~~I

For an appeal to be filed before the CESTAT, it is JTandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) sa mm2gr hu3rdfurhparsri rn 3rerar re II zy-s Fctc11R.a ~ ill "JTTil"T fcITTr "JN~
m 1 o% 0riiarar ail srzihazys Fctc11R.a ~ cm zygm 10%~"CR~ o1T~ i 1

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of- the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

Two appeals have been filed by M/s Shantam Pharmaceuticals Pvt Ltd, Plot

No.546/2,Rakanpur,Tal Kalal, Dist Gandhinagar (hereinafter referred to as 'the

appellant') .

2. Briefly stated, the appellant was holding Central Excise registration No.

AADFR3911 NXM001 and was engaged in the manufacture of P.P. Medicines falling

under chapter sub-heading 3003 of the first schedule to :he Central Excise Tariff Act,

1985 (CETA, 1985). The appellant was availing value based SSI exemption up to

clearance value of Rs.150 Lakhs under Notification No. 08/2003 dated 01/03/2003 (as

amended) (hereinafter referred to as the 'SSI notification') for clearance of its own

goods, whereas the goods manufactured for loan licensees under various brand names

not belonging to the appellant, was cleared on payment of Central Excise duty @16%

from the first clearance in a financial year. The appellant was availing CENVAT credit of

duty paid on inputs used in the branded goods manufactured on behalf of loan

licensees and cleared on payment of duty from first clearance in a financial year,

whereas in respect of its own manufactured goods, CENVAT credit was availed after

crossing the SSI exemption limit of Rs.150 Lakhs aggregate clearance value in a

financial year. The factory of the appellant was falling witin 'rural area' as defined in

paragraph 4 of the SSI notification. The exemption contained in the SSI notification did

not apply to specified goods bearing a brand name or trade name whether registered or

not, of another person, except in cases where such branded specified goods were

manufactured in a factory located in a 'rural area'. It appeared that the appellant was

liable to take into account also the value of branded goods for the purpose of

determining the exemption limit of aggregate of first clearance value not exceeding 150

Lakhs Rupees made on or after 1° April in a financial year and also for the purpose of

determining the aggregate value of clearances of all excisable goods for home

consumption by a manufacturer from one or more factories, or from a factory by one or

more manufacturers not exceeding 400 Lakhs Rupees in the preceding financial year.

As the appellant had failed to add the value of branded goods for the purpose of

determining the said aggregate values of clearances in a financial year as well as the

preceding financial year, two show cause notices were issued, which were adjudicated

by the Additional Commissioner, Central Excise, Ahmeda:Jad-11I (hereinafter referred to

as 'the adjudicating authority') by issuing the Order-in-original (hereinafter referred to as

'the impugned orders') as detailed in the following table:

o

S.N. O.I.O. No. '& Date Period covered Dutv confirmed Penalty imposed
1. 9/Addl.Commr/2007 dated April-2006 to Rs.16,31,970/­ Rs.16,31,970/­

29.11.2007 September 2006
2. 02/ADC (KA)/2009 dated April-2007 to Rs.23,05,200/­ sol

10.01.2009 March 2008
'0NY

°
3. Being aggrieved, the appellant has filed the insta1t two appeals mainly o~!°het

O '

grounds that: ?2} •<:



0
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• 1) The goods of loan licensees were manufactured by the loan licensees and not by
the appellant and therefore, the entire basis of proceedings that all the goods
manufactured in the appellant's factory were manufactured by the appellant,
some of them on its own and some for others was illegal and incorrect.
Considering the peculiar provisions of the Drugs and Cosmetics Rules, 1945
framed under Drugs and Cosmetics Act, 1940, the Hon'ble Gujarat High Court in
the case of lndica Laboratories Pvt. Ltd. vs.U.O.1. -1990 (50) ELT 210, held that
those manufacturers not having their own facilities to manufacture goods like
medicaments could get loan license entitling them to utilize infrastructure
belonging to somebody else whereat they could manufacture their goods. Thus a
loan licensee was a manufacturer independent of and separate from the factory
owner is a settled legal position. The adjudicating authority had failed to
appreciate the fact that the goods of the loan licensee could not be considered to
be the goods manufactured by the appellant with brand name or trade name of
another person and fell outside the purview of SSI exemption scheme under the
SSI Notification.

2) The adjudicating authority erred in not considering the fact that the clearances of
loan licensee manufacturers were assessed to full rate of duty of Excise and
such goods fell outside the purview of the SSI exemption. In the case of Tenmed
Pharmaceuticals - 2005 (190) ELT 190 (Tri.-Chennai), it has been held that
value of clearances of loan licensees on full rate of duty are not to be included for
determining aggregate value of first clearance of the SSI Notification. Hon'ble
Supreme Court in the case of Laxmi Steel Rolling Mills - 2004 (182) ELT A.149
dismissed the departmental appeal against CESTAT order holding that when
goods were cleared by affixing brand I monogram of another person on full
payment of duty, value of such clearances was not to be taken into account for
the purpose of determining the aggregate value of clearance for home
consumption. Further in the case of Nebulae Healtrcare Ltd. vs CC - 2007 (209)
ELT 125, it has been held that value of branded goods ineligible for exemption
under SSI exemption was not to be taken into account while commuting the
aggregate value for the purpose of SSI Notification.

3) In the case of Caprihans India Ltd. - 2006 (195) ELT 240 (Tri.-Mumbai), it has·
been· held that duty already paid was to be adjusted towards duty to be paid.
Similar view was upheld in the case of Vinir Eng, Pvt. Ltd. -- 2004 (168) ELT 34
(Tri.-Bang.). The adjudicating authority had erred in holding that there was
suppression of facts by the appellant that his unit fell in rural area. The notion
that the department has to be made aware of the rural status of an area by the
appellant is baseless. The jurisdiction of Divisions and Ranges are determined by
the department on the basis of village, Taluka, District etc. by the department.
Further, the appellant's unit was audited by the department and it was filing ER-1
returns regularly. There was no intention to evade payment of duty by the

· ·appellant and there was no mala fide on its part and the dispute was based on an
issue of interpretation. Hence no penalty could be imposed.

Personal hearing in the appeals filed by the appellant, along with appeals on the

same issue filed by M/s Ronak Labaoratories Pvt. Ltd and appeal filed by the

department in case of Mis Ronak Laboratories.; M/s Relish Pharmaceuticals Ltd.; MIs

Pramukhswami Pharma Ltd.; Mis Aan Pharma Pvt. Ltd ; Shri Mihir Patel; and Mis

Rhombus Pharma Pvt. Ltd was held on 22103/2017, as requested by Shri M.H. Rawal,

Consultant appearing on behalf of the appellants and all the other assessees. The

learned Consultant submitted that the common issue pertained to SSI exemption to

manufacturers of PP medicine having factories in rural areas wherein different units

were served with show cause notices for including the clearance value of loan licensees

with the clearance value of their own goods and requested that a common.hgaring be
held for all the cases. He further submitted that the issue had been s$ft$\.$/'sjteme

- &°­Court in the case of MIs Nebulae Healthcare Ltd. - 2015 (325) E.LT431($.g) adas.
~ -•. ! , · . , · ,1 1-1 I""""°'.. ;1Lt ·-s ,

» Ii'.,', .,. ,., /a? /-'., - ·:-~3:;,~/;1
·is.
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per Order No. A/11505-11506/2015 dated 02/09/2015 issued by CESTAT, Ahmedabad

in the case of M/s Kasha Laboratories.

5. I have gone through the facts of the case and submissions made in the

appeal memorandum. On perusal of records I find that the appeals filed by the appellant

as well as the appeals filed by department were transferred to call book in view of Stay

Order No. S/219/HBIAHD/2008dated 10/03/2008 passed by CESTAT, Ahmedabad in

a similar matter in an appeal filed by M/s Kasha Laboratories. Now Order No. A/11505­

11506/2015 dated 02/09/2015 in the matter of MVs Kosha Laboratories vs

Commissioner of Central Excise, Ahmedabad-III has been issued by CESTAT,

Ahmedabad. The operative part of this order having a direct bearing on the facts the

appeals filed by the appellant against the impugned orders is reproduced as follows:

"6. We find that the Tribunal in the case of Pharmanza (India) (supra) on the identical
situation observed that the duty paid on the branded goods is more than duty now
being demanded, should neutralize entire demand required to be verified and matter
was remanded. The relevant portion of the said decision is reproduced below:­

3. Learned advocate has assailed the impugned orders on limitation as also
on merit. As regards limitation, he submits that the reasoning adopted by
Commissioner that the appellants has suppressed the fact that their factory
was located in rural area, cannot be upheld inasmuch as the said fact is not
capable of being suppressed. Revenue was very well aware of location of their
factory and as such, it cannot be said that there was any suppression on their
part. Arguing on merit, learned advocate has drawn our attention to the earlier
order passed by the Tribunal in case of M/s. Kline Chemicals P. Ltd. (Order No.
A/1460/WZB/AHD/2008, dt. 29-7-08), [2009 (237) E.L.T. 405 (T)] wherein after
taking note of the Larger Bench decision of the Tribunal in case of CCE,
Coimbatore v. M/s. Marutham Textiles (P) Ltd., 2003 (153) E.L.T. 219 (Tri.-LB), it
was held that the duty paid on the clearances, which the Revenue has
contended to be exempted, should be considered as deposit and said duty is
required to be adjusted against the duty now being demanded from the
appellant.

4. By following the ratio of above decision, we agree with the learned
advocate. Admittedly, the branded goods have been cleared on payment of
duty, which according to Revenue should not have the paid duty. As such, duty
already paid on such branded goods is required to be adjusted against theduty
now being demanded from the appellant. It is the appellant's contention that
the duty paid on the branded goods is much more tan the duty now being
demanded and would neutralize the entire demand, and is required to be
verified. For the said purpose, we remand the matter to the original
adjudicating authority. We also find favour with the appellant's plea of
limitation, we direct the Commissioner that such re-quantification exercise is
to be done only for the period within limitation.

5. Both the appeals are disposed off in above manne-

7. In the case of Pharmanza (India) (supra), the Tribunal dropped the demand for the
extended period of limitation on the identical situation. Hence, we do not find any merit
in the appeal filed by the revenue. As there is no suppression of fact, penalty imposed •
under Section 11AC cannot be sustained. %$.2"?

l'."if<! :r':)ij:;
'' ' \ . , .. ( ::Ap h., ;'er

0

0
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8. In view of the above discussion, we remand the matter to Adjudicating Authority to
examine whether the duty being demanded upheld by Commissioner (Appeals) would
be neutralized against the amount of duty paid by them. The appeal filed by revenue is
rejected. The appeal filed by the assessee is disposed of in above terms."

0

6. It has been intimated by Superintendent (RRA), Central Excise, Ahmedabad­

11I vide letter F.No. IV/16-17/Ahd-lll/RRA/Misc-CESTAT/2016-17 dated 05/07/2016 that
CESTAT Order No. A/11505-11506/2015 dated 02/09/2015 passed in the case of M/s

Kosha Laboratories has been accepted by the department on monetary ground. It is

settled law that judicial discipline binds the adjudicating authority / appellate authority to

follow the principles laid down by Tribunals / Courts, unless it is set aside by a higher

forum. The appellant has also relied upon the decision of Hon'ble Supreme Court in the

matter of Commissioner of Central Excise, Chennai vs. Nebulae Health Care Ltd. ­
2015 (325) E.LT. 431 (S.C.). However, this case law is distinguishable in as much as

the Apex Court was not confronted with the issue relating to branded goods

manufactured in 'RURAL' area, which happens to be the primary issue of contention in

the instant case. Therefore, following the ratio of Order No. A/1 1505-11506/2015 dated

02/09/2015 in the matter of M/s Kosha Laboratories vs Commissioner of Central Excise.

Ahmedabad-11I, passed by CESTAT, Ahmedabad is correct and proper in the instant
•.

cases. Accordingly, I remand the matter to the adjudicating authority to examine all the

issues in · line with the ratio given by Hon'ble Tribunal in the case of M/s Kosha

Laboratories supra and pass a reasoned order after giving the appellant fair opportunity

to represent their side of the case in accordance with the principles of natural justice.
L

7. 3r4at arra Rt a{ 3r4tit a fear3ulnrt far 5a k. Both the two

appeals filed by the appellant stand disposed of in above terms.

am2»?-­(5ar gia)

3lg# (3r4la-I)

Date: lS!0!,,/2017

To,
M/s Shantam Pharmaceuticals Pvt Ltd,
Plot No.546/2,Rakanpur, Tal Kalol, Dist Gandhinagar

Copy to:

1. The Chief Commissioner of Central Excise Zone, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-111.
3. The Additional Commissioner(Systems) Central Excise, Ahmedabad - III
4. The Additional Commissioner, Central Excise, Ahmedabad-11I
5. The AC/DC, Central Excise, Kaloi Division

«_66uard ne
7. P. A

Attested

a/ate(Mohanan V.V)
Superintendent (Appeal-I)
Central Excise, Ahmedabad
BY R.P.A.D.
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